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THE ATTACHED INSERTION ORDER (“IO”) AND THESE STANDARD TERMS AND CONDITIONS SET FORTH THE ENTIRE AGREEMENT BETWEEN ADVERTISER AND ITS AGENCY (COLLECTIVELY, “ADVERTISER”) AND IGNITIONONE, INC. (“IGNITIONONE”).  IN THE EVENT OF ANY CONFLICT BETWEEN THE ATTACHED IO AND THESE STANDARD TERMS AND CONDITIONS, THE TERMS IN THE IO SHALL CONTROL.

Standard Terms and Conditions

1.  Definitions 

“Action” means a specific activity that is required by an Advertiser to qualify for payment, including without limitation, purchases, registrations, sales, etc., however tracked by IgnitionOne including those attributed to the viewing of the Advertisement by the user or the clicking on the Advertisement by the user. 

“Advertisement” means the advertisement, including all text, pictures, sound, video, audio, graphics, programming code, data feeds, search listings, search engine placement criteria, keywords, keyword phrases, negative keywords, categories and targeting (collectively, “Targets”) as well as the web sites to which an advertisement is linked or web sites that Advertiser otherwise makes available to third parties through the Targets.  

“CPA” (Cost per Action) means the amount of money that Advertiser agrees to pay for a defined Action.

“CPC” (Cost per Click) means the total number of times the Advertiser’s Advertisement is clicked on by users (not necessarily unique clicks) delivered by IgnitionOne.

“CPM” (Cost per Thousand) means the total number of times, by the thousand, the Advertiser’s Advertisement is delivered to users (not necessarily unique views of the Advertisement) by IgnitionOne.

“dCPM” (Dynamic Cost Per Thousand) means the variable pricing that IgnitionOne charges to the Advertiser for an impression served to a user based on the value of that user to that Advertiser as determined by IgnitionOne’s scoring algorithms; provided, however, in no event shall the actual average CPM over the course of the contracted campaign as set forth in the IO exceed the stated dCPM rate.

“Latent Action” means an Action that does not occur on the same day as impressions and/or clicks are reported.

“Latency Window” means the period of time from the date of a reported impression and/or click for a program that a Latent Action will be counted as an Action.

“Non-PII” (Non-Personally Identifiable Information) means non-personally identifiable information, including without limitation, information such as an IP address, web pages viewed, date and time, domain time, and responses to an Advertisement.

“Other Privacy Terms” IgnitionOne strongly recommends that all clients have a privacy statement that has a disclosure statement substantially similar to the following:  “We use third-party advertising companies to serve ads and/or collect information when you visit our Web site and sites upon which we advertise.  This third-party advertising technology uses information about your visits to this Web site and the sites upon which we advertise to serve our ads to you.  In the course of serving our advertisements to you, a unique third-party cookie may be placed or recognized on your browser.  In addition, we may use web beacons, provided by third-party advertising companies, to help manage our online advertising.  These web beacons enable us to recognize a browser’s cookie when a browser visits this site and to learn which banner ads bring users to our Web site.  To learn more about our third-party advertising companies, cookies, and how to “opt-out,” please go to http://www.networkadvertising.org/consumer/opt_out.asp
“Revenue Share” means the amount of money that Advertiser agrees to pay as a percentage of the revenue generated by program delivered by IgnitionOne however tracked by IgnitionOne including without limitation, revenue attributed to the viewing of the Advertisement by the user or the clicking on the Advertisement by the user. 

“Service” means the services provided hereunder by IgnitionOne as set forth in the IO.

“Web Beacon” (also called ‘1x1 pixel,’ ‘pixel,’ ‘Floodlight tag,’ ‘Spotlight tag,’ or ‘IgnitionOne tag’) means a line of code that IgnitionOne provides to third parties to place on their websites that allows IgnitionOne to access cookies on their websites and to help such parties track their marketing campaigns and the general usage patterns of visitors to their websites.

2.  Display of Advertisement.  IgnitionOne will display the Advertisement or perform the services described in the Insertion Order during the period set forth in the Insertion Order (the “Contract Period”).  Advertiser hereby grants to IgnitionOne a non-exclusive, royalty-free, worldwide right and license by all means and in any media, whether now known or hereafter discovered, to use, reproduce, distribute, modify, publicly perform, publicly display, and digitally perform such Advertisement and all its constituent parts.  IgnitionOne does not guarantee even impression/click delivery over the course of the Agreement.  

3. Advertising Guidelines.  IgnitionOne may, in its complete discretion, reject, cancel or remove at any time any Advertisement from the Service for any reason without prior notice to the Advertiser.  IgnitionOne will notify the Advertiser following the rejection, cancellation or removal of any Advertisement from the Service and shall refund a prorata share of the amount paid to IgnitionOne, if applicable, to display the Advertisement based on the percent of the campaign delivered during the Contract Period.  IgnitionOne will not be liable in any way for any rejection, cancellation, or removal of any Advertisement.  Notwithstanding anything to the contrary herein, if IgnitionOne promises to deliver a minimum number of impressions, click deliveries, or other promotions during a specified time period and fails to do so, IgnitionOne’s sole and exclusive obligation in such circumstances shall be to continue performing the promotion until it delivers the total number of required impressions or click deliveries.  Advertiser agrees to provide to IgnitionOne, all Advertisements pursuant to IgnitionOne’s Creative Specs Document, a copy of which will be provided to Advertiser upon request, which IgnitionOne will use to comprise the Advertisement.

4.  Placement of Advertisements.  IgnitionOne may, at its sole discretion, reallocate impressions among sizes, networks, sites, placements, and/or products, and IgnitionOne shall have the right to pre-empt this Agreement with an agreement for another advertiser without liability to Advertiser. 

5.  Cancellation.  Advertiser may cancel the IO upon 30 days prior written notice to IgnitionOne.  Notwithstanding the foregoing, Advertiser shall be liable for any payments due to IgnitionOne during any Latency Window. 

6.  Payment.  IgnitionOne will invoice the Advertiser on a monthly basis (or sooner if the campaign ends before the end of the calendar month) at the rates reflected in the IO, including without limitation, based on rate types such as Actions, CPA, CPC, CPM, and Revenue Share.  The invoice will reflect delivery and/or expected delivery of order based upon numbers reported by IgnitionOne or by an ad serving solution licensed by IgnitionOne to deliver Advertisements.  Advertiser understands and agrees that IgnitionOne is charged by publishers, search engines, and other media vendors for traffic directed to IgnitionOne and its partners servers even if the tracking codes related to the URLs on such traffic are incorrect and thus do not reach Advertiser’s landing URL (“Lost Traffic”).  Accordingly, if Advertiser provides incorrect tracking codes, Advertiser shall not be relieved from payment of charges and other costs and fees associated with the Lost Traffic arising from such incorrect tracking code.  Payments to be made to IgnitionOne under this Agreement shall, when past due, be subject to a late payment charge of one and one-half percent (1.5%) per month or the maximum amount permitted by law, whichever is higher. In the event Advertiser fails to make timely payment, Advertiser will be responsible for all reasonable expenses (including attorneys’ fees) incurred by IgnitionOne in collecting such amounts.  In addition, Advertiser will be responsible for all taxes in connection with the Advertisement (excluding taxes based on IgnitionOne’s net income).  Should IgnitionOne fail to display the Advertisement in accordance with the IO due to Advertiser's failure to meet the Close Date(s) (as defined in the IO) or failure to comply with IgnitionOne’s creative  specifications, Advertiser will remain liable for the full amount indicated in the IO. If the failure to display the Advertisement is due to any reason proven to be within the sole control of IgnitionOne, such failure will not constitute a breach of this Agreement, and IgnitionOne’s sole obligation and Advertiser's sole and exclusive remedy shall be that IgnitionOne, in its sole determination, will either; (a) offer the Advertiser a prorated credit, (b) offer the Advertiser a prorated refund, or (c) offer to make good to Advertiser the value based on the percent of the campaign delivered.  Any claim for make goods must be received by IgnitionOne within thirty (30) days of the applicable invoice.  For IOs that include Behavioral Advertising Services, Advertiser will be solely responsible for insuring proper functioning and placement of Web Beacons on Advertiser’s web sites.  In the event IgnitionOne delivers Advertiser’s campaign based on misleading campaign performance results because of a misplaced Web Beacon or malfunctioning page(s) on which the Web Beacon is placed, the parties agree that Advertiser will pay IgnitionOne based on IgnitionOne’s reasonable estimation of deliverables delivered (or would have been delivered in the case of malfunctioning web pages).  Such estimation will be made by calculating the average conversion per thousand impressions for the three (3) days prior to misplacement or malfunction, and applying it to the total number of impressions delivered during the period of misplacement or malfunction.  In the case of CPA campaigns, Advertiser further agrees not to make any material change to the content of any landing page that is to generate Actions without first notifying IgnitionOne.  Materials changes are any changes that affect the conversion process (e.g., changes to required fields to complete an Action, payment requirements, or submissions requirements.)
For IO’s that include Revenue Share that is not based on IgnitionOne’s reporting, IgnitionOne shall have the right to inspect the books and records of Advertiser with respect to such Revenue Share campaigns.  All such audits shall be during Advertiser’s normal business hours and at IgnitionOne’s expense.  Notwithstanding the foregoing, in the event that an audit reveals an underpayment of more than 5%, Advertiser shall immediately pay the amount of the underpayment as well as the costs of the audit.

7.  Usage Statistics.  IgnitionOne will provide to Advertiser usage statistics in a format determined solely by IgnitionOne.  Advertiser warrants that it will not distribute or disclose usage statistics to any third party without IgnitionOne’s prior written consent.  IGNITIONONE MAKES NO GUARANTEES REGARDING THE ACCURACY, RELIABILITY, OR COMPLETENESS OF ANY USAGE STATISTICS PROVIDED TO ADVERTISER.  IgnitionOne will track delivery through its advertising technology.  Advertiser may also track delivery through its proprietary or sub contracted third-party advertising technology. 

8.  Privacy. Each party understands and agrees that in fulfilling their respective obligations under this Agreement, it will ensure that it  (i) adheres to applicable privacy law and regulation including, but not limited to, Section 5 of the FTC Act, (ii) adheres to the Self-Regulatory Principles for Online Behavioral Advertising (located at http://www.aboutads.info/principles, the “DAA Code”), and (iii) posts a privacy policy and other applicable disclosures that are in accordance with all applicable laws, rules and regulations and the DAA Code. Both parties understand and agree that their respective and required privacy disclosures may include the use of the advertising option icon and other forms of enhanced privacy disclosures as stipulated by the DAA Code. Both parties shall further ensure that their actual privacy practices comply with their respective privacy policies.  For Advertiser’s convenience, IgnitionOne provides a sample privacy policy disclosure in the definitions Section 1 of this Agreement (listed under “Other Privacy Terms”), but strongly encourages Advertiser to work with counsel to ensure that these disclosures accurately represent Advertiser’s practices as the DAA Code requirements may change and/or be subject to differing legal interpretations. In performance of the parties' obligations pursuant to this Agreement, Advertiser further agrees not to transmit to IgnitionOne, its information providers, licensors, licensees, consultants, contractors, agents, attorneys or employees, and IgnitionOne shall not solicit or collect, any personally identifiable information (“PII”) of the visitors or customers to Advertiser's websites unless required by law or court order, or otherwise agreed in writing and signed by an authorized representative of IgnitionOne. Both parties understand and agree not to transfer to the other PII for the purposes of engaging in Online Behavioral Advertising as defined by the Network Advertising Initiative Code located at www.networkadvertising.org (the “NAI Code”). Certain Service-specific privacy requirements and/or suggested disclosures may be set forth in one or more Exhibits hereto.  IgnitionOne reserves the right to change its suggested disclosure language, including certain disclosures as mandated by law or industry self-regulation or practice, upon written notice to Company. 

Advertiser understands and agrees that IgnitionOne may use cookies, Web Beacons, and/or other technologies in order to collect Non-PII and that IgnitionOne may use the Non-PII to serve Advertisements at Advertiser’s websites and at other websites in IgnitionOne’s network.  IgnitionOne reserves the right to use and disclose Non-PII that is derived from the campaign.

9.  Disclaimer of Warranties.  IGNITIONONE MAKES NO REPRESENTATIONS, WARRANTIES OR GUARANTEES OF ANY KIND, EITHER EXPRESS OR IMPLIED WITH RESPECT TO THE SERVICE, OR THE FUNCTIONALITY, PERFORMANCE OR RESULTS OF USE THEREOF, INCLUDING, WITHOUT LIMITATION, ANY WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR OTHER WARRANTIES ARISING BY USAGE OF TRADE, COURSE OF DEALING OR COURSE OF PERFORMANCE, WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, IGNITIONONE DOES NOT WARRANT OR GUARANTEE THAT THE SERVICE OR OPERATION THEREOF WILL BE UNINTERRUPTED OR WILL MEET ADVERTISER'S REQUIREMENTS.

10.  Representations and Warranties; Indemnification.  Advertiser represents and warrants that; (a) it has the right to enter into this Agreement and to grant the rights granted herein; (b) the Advertisement and the Trademarks (as defined below) do not violate any third party proprietary or other right and comply with all applicable laws and regulations; (c) the Advertisement does not and will not result in consumer fraud (including being false or misleading), product liability, tort, breach of contract, injury, damage or harm or any kind to any person or entity; (d) the Advertisement does not contain any viruses, Trojan horses, trap doors, worms, cancelbots or other computer programming routines that may potentially damages, interfere with, intercept or expropriate any system data or information and (e) engaging the Services provided pursuant to this IO does not violate Advertiser’s privacy policy.   Advertiser and Agency will be jointly and severally liable for all obligations here under. Agency represents that it has full authority to act on Advertiser's behalf, provided, however, that nothing herein will release Advertiser from any obligation or liability hereunder, and IgnitionOne may look to Advertiser for performance of all obligations under this Agreement.   Advertiser will defend, indemnify and hold harmless IgnitionOne, its parent and affiliated companies and all of their directors, officers, employees and agents, from and against any and all claims, costs, losses, damages, judgments and expenses (including reasonable attorney’s fees) arising out of or alleged to arise out of, or in connection with the Advertisement, including IgnitionOne’s display of the Advertisement,  the Trademarks, as well as any breach or alleged breach by Advertiser of its representations and warranties pursuant to this Agreement. 

11.  Limitation of Liability.  NEITHER IGNITIONONE NOR ITS  AFFILIATED COMPANIES SHALL BE HELD LIABLE OR RESPONSIBLE FOR ANY LOSS OF BUSINESS, REVENUE, PROFITS, LOSS OF DATA, INTERRUPTION OF BUSINESS, OR FOR INDIRECT, SPECIAL INCIDENTAL, PUNITIVE OR CONSEQUENTIAL DAMAGES OF ANY KIND, EVEN IF IGNITIONONE, ITS AFFILIATED COMPANIES ARE AWARE OR HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAMGES.  IN NO EVENT SHALL IGNITIONONE, ITS AFFILIATED COMPANIES’ LIABILITY TO ADVERTISER EXCEED THE AMOUNT PAID BY ADVERTISER TO IGNITIONONE DURING THE TERM OF THIS AGREEMENT.

12.  Press Release; Trademarks.  Advertiser shall not issue any press releases or public statements concerning the existence or terms of this Agreement without the prior approval of IgnitionOne or as required by law.  Advertiser hereby grants to IgnitionOne a non-exclusive, worldwide right and license to use and reproduce Advertiser’s logos and trademarks (collectively, “Trademarks”) solely in order to promote and market the Service, including without limitation on IgnitionOne’s web site.  All use of the Trademarks shall be in accordance with Advertiser’s trademark usage guidelines and shall inure to the benefit of Advertiser.

13.  Force Majeure.  If the performance of this Agreement or any obligation hereunder is prevented, restricted, or interfered with by any act or condition whatsoever beyond the reasonable control of the affected party, the party so affected, upon giving prompt notice to the other party, shall be excused from such performance, except for the making of payments hereunder, to the extent of such prevention, restriction, or interference. 

14.  General Provisions.  IgnitionOne reserves the right to change its advertising rates or these terms and conditions prior to acceptance of an IO without notice.  In the event of a material breach of this Agreement which is not cured within ten (10) days of receipt of written notice thereof describing the breach, the non-breaching party may terminate upon written notice to the breaching party.  Notwithstanding the foregoing, IgnitionOne shall have the right to terminate this Agreement upon fifteen (15) days prior written notice to Advertiser.  Advertiser may not assign this Agreement or any of its rights or delegate any of its duties here under this Agreement without IgnitionOne's prior written consent and any attempted assignment without IgnitionOne’s written consent shall be void ab initio.  All notices, demands and other communication hereunder must be in writing or by written telecommunications and will be deemed to have been duly given: (a) if mailed by certified mail, postage prepaid, on the date three (3) days from the date of mailing, (b) if delivered by overnight courier, when received by the addressee or if sent by confirmed telecommunication, one (1) business day following receipt by the addressee at the addresses set forth on the IO, or such other address as either party may specify in writing. In the event that any provision of this Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, the remaining provisions shall remain in full force and effect.  This Agreement will be construed in accordance with the laws of the state of New York without regard to its conflict of law principles, and the parties consent to the exclusive jurisdiction of the state and federal courts having jurisdiction over New York County, New York.  The terms of this Agreement that are intended to survive termination or expiration of this Agreement shall so survive.  This Agreement sets forth the entire agreement between the parties relating to the subject matter hereof.  Any amendment or modification to this Agreement must be in a writing signed by both parties.


